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Land Ownership Agreements for Direct Forms of Ownership 
Land ownership brings with it many benefits (recreational use, income from forest management) 
and responsibilities (taxes, maintenance). These benefits and responsibilities can be complicated 
when there are multiple owners in a direct form of ownership. To reduce the likelihood of disputes, 
landowners who co-own land may want to consider a land ownership agreement. A land ownership 
agreement is a contract between two or more persons who own a piece of property together. The 
agreement typically describes each party’s

•	 right to use the land

•	 obligation to pay taxes

•	 responsibilities for maintenance of the property

•	 entitlement to profits

•	 transfer rights in the property 

A land ownership agreement can outline the rights and responsibilities of owners in an effort to 
avoid conflict and increase the enjoyment of ownership. An ownership agreement can be a very 
good way for landowners to establish a workable solution for owning land together and can be used 
in combination with the forms of direct ownership that result in multiple owners. It can be a legal 
document drafted by an attorney or something simple that documents how a property is to be used 
as well as expectations for sharing costs and benefits in order to avoid disagreements over time. 

FOR A DESCRIPTION OF DIRECT OWNERSHIPS, SEE PAGE 12.
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Ownership Type Features Pros Cons

One individual  
owner  
(as shown on deed)

Upon death of individual owner, 
property passes according to 
will.

• Simple, easy to set up in deed 
  or will.

• Property goes through 
 probate.
• No liability protection during 
  owner’s life.

Joint tenant with 
right of survivorship 
(two or more names  
on deed)

Upon death of one owner, 
property automatically  
transfers to surviving joint 
owner(s).

• Simple, easy to set up in deed 
  or will. 
• No probate until death  
  of last owner.
• Overrides will.

• Overrides will unless joint 
  owner “breaks” joint tenancy 
  during life.
• No liability protection during 
   owner’s life.

Tenants by the  
entirety 
(only spouses’ names  
on deed)

Ownership by two spouses, 
with right of survivorship; so, 
like joint tenants, property 
automatically transfers to 
surviving spouse.

• Simple, easy to set up in deed 
  or will.
• No probate until death of  
  second spouse.
• Cannot be “broken” by one 
  spouse except upon divorce.
• Overrides will.

• Only available to spouse. 
• No liability protection during 
  owner’s life.

Tenants in common 
(two or more names  
on deed)

Default form of ownership for 
multiple owners unless other-
wise stated on deed.

• Simple, easy to set up in deed 
  or will.
• At death of one owner, that 
  owner’s interest passes by will.
• Owners may own different 
   fractional interests.

• Unless understood by owners, 
   may surprise survivor that 
  decedent’s interest passes by 
  will.
• No liability protection during 
  owner’s life.

DIRECT OWNERSHIP
Direct ownerships are those in which a person or persons own 
the land directly. The names of the people who own the land are 
on the deed. 

Direct ownerships are the most common form of land 
ownership. They are easy to set up and maintain, and all forms 
of direct ownership can be combined with land conservation 
tools. However, they do not provide protection for liability or a 
mechanism for the gradual transfer of land. Following are some 
examples of direct ownership, along with short descriptions of 
how land owned in these forms is passed on:   

•	 One individual owner. Ownership of the land is by a single 
person, whose name is listed on the deed. Upon the death of 
the owner, the land is transferred according to the terms of 
his or her will.

•	 Joint tenant with right of survivorship. Ownership of 
the land is by two or more persons, and the deed states 
that they own jointly or jointly with right of survivorship. 
Upon the death of an owner, the land automatically passes 
to the surviving owner or owners. This automatic transfer 
overrides will.

•	 Tenants by the entirety. Ownership of the land is by 
spouses (and spouses only), and the deed states that they 
own as tenants by the entirety. Upon the death of a spouse, 
the land automatically passes to the surviving spouse. This 
automatic transfer overrides will.

•	 Tenants in common. Ownership of the land is by two 
or more persons, which may be in specific shares. If a 
deed does not state that the persons listed own jointly 
or as tenants by the entirety, then they own as tenants 
in common. If one person dies, his or her share passes 
according to the terms of his or her will, creating 
exponentially larger and more complicated ownerships 
as each owner’s share gets passed on to multiple heirs. 
As a result, making decisions about the land can become 
extremely difficult. 

Direct ownerships are those in which a person or persons own the land  
directly. The names of the people who own the land are on the deed. 

The various types of land 
ownership can be divided 
into two types: direct and 
indirect.
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Ownership Type Features Pros Cons

Limited  
Partnership

• Formed by agreement.
• At least one general partner required, 
  others may be limited partners.
• Because property is owned by limited 
  partnership, no change in deed at 
  death; instead, partnership interests 
   transfer by will or lifetime gift.
• Limited partnership can exist forever.

• Ownership interest may be  
  transferred without deed.
• Offers liability protection to  
  limited partners.
• Spells out agreement between 
  partners–very flexible.

• More complex.
• Annual reporting to IRS 
  and state.
• General partner does not 
   get liability protection.
• May be annual fee to 
  state.

Trust • Formed by agreement created by 
  donor, naming trustee and one or 
  more beneficiaries.
• Because property is owned by trust, 
  no change in deed at death.
• State law may limit length of  
  existence of trust.

• Trustee manages for benefit of 
  beneficiaries.
• Usually offers liability protection  
  to beneficiaries and trustee.
• Trust instrument spells out duties 
  of trustee and rights and benefits  
  of beneficiaries.
• No annual fee.

• More complex.
• Annual reporting to IRS 
   and state.
• Income held in trust that 
   is not passed out to  
  beneficiaries likely taxed 
   at higher rate.

Limited Liability  
Company (LLC)

• Formed by agreement.
• Usually consists of member(s) and 
  manager(s).
• Because property is owned by LLC, 
  no change in deed at death; instead, 
  ownership interest usually transfers 
   by will or lifetime gifts.

• Ownership interest may be  
  transferred without deed.
• Offers liability protection to all 
  members.
• Operating agreement spells out 
  agreement between members— 
  very flexible.

• More complex.
• Annual reporting to IRS 
  and state.
• Annual fee to state.

Indirect ownerships are those in which land is owned by a legal  
entity rather than by a person. 

INDIRECT OWNERSHIP
Indirect ownerships are those in which land is owned by a legal 
entity rather than by a person. 

Indirect ownerships can be more complex to set up, but they 
do bring with them opportunities to protect individuals from 
liability, as well as the ability to gradually change or transfer the 
ownership, which can offer important tax benefits. Following 
is a list of some of the most common indirect forms of land 
ownership that families can use to achieve their goals:  

•	 Limited partnership. A limited partnership is an organized 
entity for which income and loss go on the owners’ personal 
tax returns. Taxes and accounting for limited partnerships are 
relatively simple, but they do require annual reporting to the 
IRS. Ownership is transferred by interest instead of through 
a deed, but when one partner dies, the partnership usually 
terminates unless the remaining partner(s) agree to maintain it.

•	 Trust. There are many kinds of trusts and reasons for setting 
them up. In general, trusts operate in a top-down fashion in 
which the creator, usually the landowner, names a trustee, 
who manages the assets and must act as directed and in the 
best interests of the trust’s beneficiaries. The beneficiaries are 
those named in the trust who will be receiving assets from 
or otherwise benefit from the trust. The way in which the 

land will be transferred, the timing of the transfer, and how 
decisions will be made about the land can be written into 
the trust. Other common reasons for creating a trust include 
avoiding the cost and delays of probate, assigning a trustee 
to run your affairs if you are unable to do so, reducing or 
eliminating estate taxes, and keeping your estate private. 

Some states limit the number of years that a trust 
can stay viable, so while trusts can offer a good option for 
families, they are not a permanent solution. The trustee has 
a responsibility to protect the financial value of the assets 
in the trust, which may make it difficult to permanently 
conserve land in a trust, since permanent conservation 
naturally reduces the value of the land. If permanent land 
conservation is a goal now or in the future, landowners 
should include that goal as part of the organizing principle 
of the trust.

•	 Limited liability company (LLC). When choosing to use 
an LLC, land ownership is transferred to the LLC, and the 
rules that run it are put into an operating agreement and 
agreed to by all initial members. The LLC is governed by a 
manager for the benefit of all members. Shares of ownership 
can be transferred between members by gift or by sale, as 
determined in the operating agreement. The LLC can be used 
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to gradually move ownership from one person to another 
or between generations. This gradual transfer of ownership 
can help minimize taxes and provides a mechanism for 
accommodating the changing needs and life circumstances of 
members. As the name suggests, limited liability companies 
protect all owners from liability. Unlike trusts, LLCs can be 
maintained in perpetuity and amended by members over 
time, providing a long-term strategy for land ownership and 
decision making. In addition, land owned as an LLC can be 
put into permanent conservation. It should be noted, however, 
that there is an annual cost for maintaining an LLC.

DETERMINING THE FUTURE USE OF  
YOUR LAND  

A second important question to ask yourself is if you would 
like to control the use of your land in the future to ensure that 
some or all of it remains in its natural state. You can determine 
the future use of your land either temporarily or permanently. 
A forest management plan can help guide the stewardship of 
the land in the future. Current use programs are an example of 
a temporary option for determining future land use. Permanent 
land conservation can ensure that your land will never be 
developed or subdivided. 

LAND STEWARDSHIP ACTIVITIES

Forest Management Plans
Make sure to pass on to your children your knowledge of the 
land and its past management. Also communicate your goals 
for the property and how they have been implemented in 
the management of the land. You may also want to provide 
information about the people you have worked with and 
what programs your land may be enrolled in. If you have a 
formal forest management plan, share it with your family 
and use it as you develop your estate plan. If you develop a 
forest management plan after you’ve developed your estate 
plan, reference key elements from your estate plan—such as 
a conservation easement—in your forest management plan. 
Communicating this information to your family can help them 
become good stewards of the land.

If your family does not already have one, an important 
professional to contact regarding your land’s management is a 

A service forester (sometimes called a 
county or district forester) is a public 
employee who can help you explore your 
forest management options and navigate 
the benefits and requirements of the current 
use program. 

forester. A forester is a professional who can help you evaluate 
your land management options, including determining the 
value of your timber for a land appraisal. See the “Resources” 
section on the back cover for information on how to contact a 
forester working near you.

TEMPORARY LAND USE OPTIONS 

Current Use
Paying the property taxes on the land may be an issue for 
your family. Current use tax programs give landowners an 
opportunity to significantly reduce their property taxes in 
exchange for keeping land undeveloped and producing public 
benefit. Although these programs do not typically provide 
permanent protection for your land, they make owning forest 
and farmland more affordable and can be used in combination 
with other land conservation tools. Contacting a forester can 
also be a good way to learn more about current use tax 
programs. See the “Resources” section on the back cover  
for information on the current use program.

PERMANENT LAND USE OPTIONS

Conservation Easement
A conservation easement (CE) is a legal agreement that 
extinguishes some or all of the development rights of the land 
forever but allows other rights—such as farming, forestry, and 
recreation—to continue, all while maintaining your ownership 
of the land. A conservation easement is a flexible tool that can 
be placed on all or designated parts of your land, allowing 
you to reserve house lots in order to provide financial value or 
housing options for your family. Some CEs allow public access, 
whereas others do not; this usually depends on your preference, 
which organization you work with, and whether you are 
receiving funds for your CE. 

A CE can be sold if the land has exceptional ecological or 
historical value. Alternatively, it can be donated, providing the 
landowner with a tax deduction for a charitable gift. Since the 
land can no longer be developed, a CE lowers its value, which 
can help lower your taxable estate, possibly even dropping 
it below the estate tax threshold. Donating an easement can 
also reduce income tax burden. In these cases, landowners are 
required by the IRS to have the land appraised by a qualified 
independent appraiser to determine the value of the deduction. 
Both sold and donated CEs often come with costs for surveys, 
appraisals, and stewardship donations to ensure that the terms 
of the easement are monitored and enforced in perpetuity.

Your heirs can donate a CE within nine months of your 
death, which can provide tax benefits to your estate, meeting 
your goal of keeping some or all of your land in its natural, 
undeveloped state and providing financial benefits to your 
heirs. As previously discussed, before you include the donation 
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Trust vs. Land Trust 
It is common for people to confuse a trust and a 
land trust. A trust is a legal entity you create to 
achieve your estate planning goals, whereas a 
land trust is a nonprofit organization that helps 
landowners reach their conservation goals. A trust 
does not protect your land unless provisions are 
specifically spelled out in it.

You can find a land trust in your region at  
findalandtrust.org.
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of a CE in your will, be sure to meet with the conservation 
organization to be sure it is willing to accept the CE.

Donating or Selling Land
Land can be permanently protected by donating it or selling it 
to a qualified conservation organization, such as a land trust, 
a state conservation agency, or a town. Donations of land may 
provide significant tax advantages as a charitable gift. 

Bargain Sale
Landowners can sell their land or CE at a price below its 
fair market value. The difference between the appraised 
market value and the sale price to a qualified conservation 
organization, such as a land trust or a state conservation 
agency, is considered a tax-deductible charitable 
contribution, providing some income and potentially some 
tax benefits.

Bequest
A donation of land or a CE through your will is another way 
to ensure your land’s permanent protection and potentially 
reduce your estate tax burden. You can change your will 
at any time, and a bequest does not become effective until 
your death. This is a good approach if you need to keep 
the financial value of your property in reserve in case of 
unexpected medical bills or other needs but want to be 
sure the land will be conserved if you do not need to sell it 
during your lifetime.

Life Estate
Landowners sometimes negotiate a gift or sale of the 
property while reserving the right to occupy and use 
the land for life. In these cases, control of the property 
automatically transfers to the conservation organization 
upon the death of the landowner. The gift of a property 
with a reserved life estate can qualify the donor for a 
charitable deduction based on the value of the property 
donated and the value of the reserved life estate, which is 
based on the donor’s age. Landowners are responsible for 
upkeep and all management costs during their lifetime.

Limited Development
Limited development is an option that protects the 
majority of the land while a small portion is sold or 
maintained by the landowner for future development. In a 
limited development scenario, the areas with the greatest 
conservation value are protected through one of the tools 
previously discussed, while other less sensitive areas of the 
land are set aside for future development. 

FINDING A CONSERVATION ORGANIZATION 

Many land conservation organizations seem exactly alike 
at first glance, but their missions and land management 
philosophies can vary greatly. State conservation agencies 
or land trusts achieve their mission, in part, through 
land conservation. Your property’s location, size, and 
natural resources all help determine which conservation 
organizations may be interested in working with you to 
conserve your land. If you do decide to move forward  
with land conservation, it is important that the 
organization you work with shares your goals and  
personal philosophy about land and land management.  
To find a land trust or public conservation agency working 
in your town, visit findalandtrust.org.

 

How Much Is This Going  
to Cost?
Estate planning is not cheap; however, your 
estate will likely incur costs if you do nothing. 
Estate planning can also help save money by 
reducing taxes. By planning in advance, you 
will have peace of mind in knowing that your 
land will be taken care of in the future. Costs 
go up the more indecisive you are and the 
more complex the solutions needed, so try 
to come to as much of a decision as possible 
before bringing in more costly experts, like 
attorneys. 

Ask friends and neighbors for referrals, and 
don’t be shy about asking professionals for an 
estimate before beginning to work with them.

Ph
ot

os
: i

St
oc

kp
ho

to
/C

hr
is 

Sc
hm

id
t



PROTECTING YOUR LEGACY      17

Description Tax Implications Duration Maintains Your Ownership

Current Use A state program that 
reduces your property 
taxes in exchange for 
actively managing your 
forestland

Reduces property tax Temporary (in 
effect until the 
landowner does 
something to dis-
qualify the land)

Yes

Conservation  
Easement

A voluntary agreement 
that extinguishes cer-
tain uses—typically de-
velopment, subdivision, 
and mining—while 
allowing others—such 
as forestry and farming

If donated, provides 
charitable deductions 
on income taxes and 
can lower the overall 
taxable value of your 
estate; if sold, you may 
incur capital gains taxes

Permanent Yes

Bargain Sale The sale of your land for 
a price lower than its 
fair market value

Income from the sale 
is taxable, but the 
difference between the 
appraised market value 
and the sale price is a 
charitable deduction if 
sold to a land trust or 
government agency

Permanent No

Donation Donating your land  
to a land trust, a 
conservation agency, 
or your community

Provides a charitable 
deduction for income 
taxes, and lowers the 
taxable value of your 
estate

Permanent No

Bequest Donating your land or a 
conservation easement 
through your will

Lowers the taxable 
value of your estate

Permanent Yes

Life Estate Transfers real estate 
while maintaining 
your right to use the 
property for the rest of 
your life

Provides a charitable 
deduction for income 
taxes, and lowers the 
taxable value of your 
estate

Permanent Gives you the right to  
use the property until  
your death

Limited  
Development

Carving off a portion 
of the property for sale 
or development and 
conserving the rest

May create both capital 
gains for the sale and   
charitable deductions 
for the conservation 
portion

Permanent No

Options for Keeping Some or All of Your Land in Its Natural State
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The amount and types of taxes your estate may face depend on 
the value of your land, the form of ownership your land is held 
in, and how your assets—including your land—are transferred 
to your family. The goal, of course, is to pass on your assets 
in a way that meets your family’s goals while minimizing the 
amount of taxes for which your estate becomes responsible.

Following is a summary of the various taxes that may affect 
you as a landowner as you move forward with estate planning. 
Remember that the laws that determine these taxes can change. 
The descriptions do not represent the law in any particular year 
but are a simple explanation of the taxes that may be involved 
when land is transferred between people or generations of 
a family. Speak with a CPA or a tax attorney who is familiar 
with land and its conservation for information specific to your 
situation.

TAX CONSIDERATIONS 

FEDERAL AND STATE ESTATE TAXES
These are taxes on your estate if its value exceeds a certain 
threshold. Federal and state tax thresholds often change from 
year to year. One opportunity to lower the value of your estate is 
through land conservation tools.

GIFT TAXES
This is a federal tax incurred on gifts given while you are living. 
You can give a certain amount per year without triggering 
this tax. Giving under the taxable limit can be a useful way of 
transferring ownership or interest in your land slowly while 
avoiding taxes. If you give more than the limit annually, the 
excess is applied toward your lifetime gift-tax exclusion. If at 
any point the gifts you gave during your lifetime, or left in your 
estate, exceed that exclusion, the donor generally pays gift tax 
on the excess amounts. Gifts of any amount transferred between 
spouses are allowed tax-free.  

CAPITAL GAINS TAXES
This tax is assessed when you sell capital assets, including land. 
Capital gains tax is applied to the value that your land and 
other assets have appreciated to over time. For example, if you 
bought your land for $50,000 and it is now worth $200,000, the 
capital gains tax is applied to the increase in your land’s value 
of $150,000. Placing a conservation easement on your land is 
one effective way to lower its sale price and therefore the capital 
gain from the sale of your property. However, the sale of a 
conservation easement (see page 14) or a bargain sale (see  
page 16) can also trigger capital gains liability.  

FEDERAL INCOME TAXES
This tax is based on your income. Federal income tax can be 
reduced through a charitable donation, a bargain sale of land, 
or a conservation easement by providing you with a charitable 
donation. 

PROPERTY TAXES
As land values and assessments increase, local property tax 
burdens can be difficult for families to meet. Conservation 
easements and current use tax programs provide opportunities 
to reduce property taxes on your land.

It has been said that the only sure things in life are death and taxes;  
estate planning is about preparing for both. Land is likely one of the  
most valuable assets in your estate. And due to the historic rise in  
real estate values, your land’s value may be greater than you think. 

Taxes

C H A P T E R  4

A certified public accountant (CPA) is a 
licensed professional who understands tax 
codes and specializes in helping individuals 
prepare tax returns. A CPA can develop and 
evaluate strategies designed to fulfill your 
goals while minimizing taxes. 
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Closing Thoughts  
The decisions (or lack of decisions) you make about your land will have financial and personal 
impacts long beyond your passing. Your land is an important but flexible asset that can be 
used to meet a wide variety of personal goals. Estate planning can be an intimidating and 
sometimes lengthy process, so don’t delay—take a step today to begin your estate planning 
process. Formalize your wishes for your land to the maximum extent possible, but get started 
now. Don’t leave the future of your land and your family’s relationship to chance. 

Once you have made decisions and created a plan, consider it a living document that will need 
to be revisited every five to ten years or upon major life changes. 



Resources for Wisconsin Landowners

Reduce property taxes
Wisconsin Managed Forest Law program:  
dnr.wi.gov and search keyword “MFL”

Set up a free visit with your local DNR forester
dnr.wi.gov and search keyword “Forestry Assistance Locator”

Wisconsin Woodland Owners Association (WWOA)  
wisconsinwoodlands.org

Find a land trust working in your community 
Gathering Waters: Wisconsin’s Alliance for Land Trusts’ 
gatheringwaters.org

Information on estate and succession planning 
The University of Wisconsin-Extension
woodlandinfo.org

The National Timber Tax Website 
timbertax.org


